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PETERSON, J.

The issue presently this appeal is whether an
admnistrative |l aw judge has jurisdiction to determ ne that
notice to a patient of a physician's participation in Florida's
Birth-Rel ated I njury Conpensation Plan (the Plan), pursuant to
section 766.316, Florida Statutes (1998), was either given or
excused.

Thi s case arose when a pregnant woman was seriously injured
in an autonobile accident. She was rushed to a hospital
energency room where the physicians nonitored the fetus' vital
signs. At first, the signs seenmed normal, but within
approxi mately an hour after the nother's arrival at the
energency room the fetus' condition deteriorated and a
Caesari an section was perfornmed. During the delivery, the baby
was found to have suffered an acute placental abruption that



caused neurol ogical deficits; she survived the birth but died
fromconplications two years and three nonths | ater.

The personal representative of the baby's estate brought an
action in the circuit court against the hospital where the baby
was delivered and agai nst the physicians who delivered her. The
physi ci ans noved to abate the proceedings until a determ nation
was made by the Division of Adm nistrative Hearings as to the
conpensability of plaintiff's claimunder the Plan. Florida's
Bi rt h- Rel ated Neurol ogical Injury Conpensation Act (sections
766. 301 - 766.316, Florida Statutes) provides a no fault and
exclusive renedy for birth-related neurol ogical injuries when
t he nedi cal service providers elect to participate in the Plan.
The circuit court granted the notion to abate and expressed the
opinion that the admnistrative |aw judge assigned to the matter
by the Division of Adm nistrative Hearings "should initially
decide the notice requirenents set forth in section 766. 316."

The plaintiffs then filed a petition to obtain benefits
fromthe Florida Birth-Rel ated Neurol ogical Injury Conpensation
Association (NICA). The petition specifically alleged that the
petitioners were not provided wth notice of the physicians
participation in NICA prior to the birth of the deceased child
and that they were requesting a final evidentiary hearing on
that issue before any hearings took place on the conpensability
of their claim

Di sagreeing with the trial court, the admnistrative | aw
j udge found that the notice issue of N CA participation was not
a matter within his jurisdiction and dism ssed the claimwthout
prejudi ce. The physicians then filed this appeal. This court
has jurisdiction to hear the final order of dismssal wthout
prejudice entered by the adm nistrative | aw judge. Humana
Florida, Inc. v. MKaughan, 652 So. 2d 852 (Fla. 2d DCA 1995),
rev. granted, 661 So.2d 824 (Fla. 1995).

| n McKaughan, the second district certified the foll ow ng
guestion to the suprene court:

DCES AN ADM NI STRATI VE HEARI NG OFFI CER HAVE THE
EXCLUSI VE JURI SDI CTI ON TO DETERM NE WHETHER AN | NJURY
SUFFERED BY A NEW BORN | NFANT DCES OR DOES NOT

CONSTI TUTE A "Bl RTH RELATED NEUROLOG CAL | NJURY"

W TH N THE MEANI NG OF THE FLORI DA Bl RTH- RELATED
NEURCLOG CAL | NJURY COMPENSATI ON PLAN, SECTI ONS

766. 301-. 316, FLORI DA STATUTES (1993), SO THAT A
CIRCU T COURT I N A MEDI CAL MALPRACTI CE ACTI ON



SPECI FI CALLY ALLEG NG AN | NJURY QUTSI DE THE COVERAGE
OF THE PLAN MUST AUTOVATI CALLY ABATE THAT ACTI ON WHEN
THE PLAN' S | MMUNITY IS RAI SED AS AN AFFI RVATI VE
DEFENSE PENDI NG A DETERM NATI ON BY THE HEARI NG OFFI CER
AS TO THE EXACT NATURE OF THE | NFANT' S | NJURY?

The suprenme court answered the question in the negative. See
Florida Birth-Rel ated Neurol ogical Injury Conpensation Assin v.
McKaughan, 668 So. 2d 974 (Flat 1996).

The McKaughan deci sion was foll owed by Gal en of Florida,
Inc. v. Braniff, 696 So. 2d 308 (Fla. 1997) in which the suprene
court, in a five-two decision, held "that as a condition
precedent to invoking [NICA] as a patient's exclusive renedy,
heal th care providers nmust, when practicable, give their
obstetrical patients notice of their participation in the plan a
reasonable tinme prior to delivery." [|d. at 309.

In 1998, after the McKaughan and Brani ff decisions, the
| egi sl ature, in chapter 98-113, anmended sections 766. 301,
766. 304, and 766. 316, as foll ows:

An act relating to nmedical mal practice

i nsurance; anending s. 766.301, F.S.;
clarifying legislative intent; anending s.
766. 304, F.S.; providing exclusive
jurisdiction of admnistrative |aw judges in
clainms filed under ss. 766.301-766. 316,
F.S.; providing a limtation on bringing a
civil action under certain circunstances;
anmending s. 766.315, F.S.; . . . anending s.
766. 316, F.S.; providing hospitals and
physicians with alternative nmeans of

provi ding notices to obstetrical patients
relating to the no-fault alternative for
birth-rel ated neurol ogical injuries;
prescribing conditions; providing for
applicability of amendnents;

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (d) of subsection (1)
of Section 766.301, Florida Statutes, is
anmended to read:

766. 301 Legislative findings and intent. --
(1) The Legislature makes the foll ow ng




fi ndi ngs:

(d) The costs of birth-rel ated neurol ogi cal
injury clainms are particularly high and
warrant the establishnent of a limted
system of conpensation irrespective of

fault. The issue of whether such clains are
covered by this act nust be determ ned
exclusively in an adm ni strative proceeding.

Section 2. Section 766.304, Florida
Statutes, is anended to read:

766. 304 Adm nistrative |law judge to
determne clains. --The adm nistrative | aw
judge shall hear and determ ne ail clains
filed pursuant to ss. 766.301-766.316 and
shal | exercise the full power and authority
granted to her or himin chapter 120, as
necessary, to carry out the purposes of such
sections. The adm nistrative | aw judge has
exclusive jurisdiction to determ ne whet her
a claimfiled under this act is conpensabl e.
No civil action may be brought until the
determ nati ons under s. 766.30S have been
made by the adm nistrative | aw judge. |f
the adm nistrative | aw judge determ nes that
the claimant is entitled to conpensation
fromthe association, no civil action nay be
brought or continued in violation of the
excl usi veness of renedy provisions of s.
766.303. If it is determned that a claim
filed under this act is not conpensable, the
doctrine of neither coll ateral estoppel nor
res judicata shall prohibit the clai mant
frompursuing any and all civil renedies
avai | abl e under common | aw and statutory
law. The findings of fact and concl usi ons
of law of the adm nistrative |aw judge shal
not be adm ssible in any subsequent
proceedi ng: however. the sworn testinony of
any person and the exhibits introduced into
evidence in the admni strative case are

adm ssi bl e as i npeachnent in any subsequent
civil action only against a party to the
adm ni strative proceedi ng. subject to the
Rul es of Evidence. An action may not be




brought under ss. 766.301-766.316 if the

cl ai mant recovers or final judgnment is
entered. The division may adopt rules to
pronote the efficient adm nistration of, and
to mnimze the cost associated with, the
prosecution of clains.

Section 4. Section 766.316, Florida
Statutes, is anended to read:

766. 316 Notice to obstetrical patients of
participation in the plan.--

Each hospital with a participating physician
on its staff and each participating
physi ci an, other than residents, assistant
residents, and interns deened to be

partici pating physicians under s.
766.314(4)(c), under the Florida Birth-
Rel at ed Neurol ogical |njury Conpensation

Pl an shall provide notice to the obstetrica
patients thereef as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se expl anation of a
patient's rights and limtations under the
plan. The hospital or the participating
physi cian may el ect to have the patient sign
a form acknow edgi ng recei pt of the notice
form Signature of the patient

acknow edgi ng recei pt of the notice form

rai ses a rebuttable presunption that the
notice requirenments of this section have
been net. Notice need not be Gven to a
pati ent when the patient has an energency
nmedi cal condition as defined in

s. 395.002(8) (b) or when notice is not
practicabl e.

Section 6. The anendnents to sections

766. 301 and 766.304, Florida Statutes, shal
take effect July 1,1998, and shall apply
only to clains filed on or after that date
and to that extent shall apply retroactively
regardl ess of the date of birth.



Section 7. Anmendnents to section 766. 316,
Florida Statutes, shall take effect July 1,
1998, and shall apply only to causes of
action accruing on or after that date.

The cause of action in the instant case arose on January 2,
1996. The petition for NI CA benefits was filed on June 28,
1999. Therefore, as the appellants urge, the anmendnents vesting
the adm nistrative |aw judge wth exclusive jurisdiction to
determ ne whether a claimis conpensable under NI CA apply to
this case. Ch. 98-113, 88 1, 2, & 6. |In reviewing the
amendnents in |ight of the McKaughan and Brani ff opinions, it
appears that the legislature, in sections 1 and 2 of chapter 98-
113, was responding adversely to the result reached in

McKaughan. | n section 4, the anendnent to the notice provision
of NICA, the legislature, in contrast, was sinply codifying the
notice principles of the Braniff decision. |In MKaughan, the

suprene court concluded that the circuit court, as well as the
adm nistrative | aw judge, could determ ne whether a claimfel
under NICA. The legislature countered that conclusion by addi ng
to section 766.301 the provision that "whether such clains are
covered by this act nmust be determ ned exclusively in an

adm ni strative proceeding." Likew se, section 766.304 was
anmended to provide that "the admnistrative |aw judge has
exclusive jurisdiction to determ ne whether a claimfiled under
this act is conpensable.”

The appel l ants urge, and we agree, that the |egislature,
by anendi ng section 766.304 to grant exclusive jurisdiction to
an admnistrative |aw judge to determi ne whether a claimfiled
under this act is conpensable, clearly nmeant to correct the dual
jurisdiction problemthat existed after the MKaughan deci si on.

The | anguage used by the legislature in its amendnent to
the Act indicates that the admnistrative judge is to determ ne
all matters relative to a claim Notably, the determ nation of
t he adequacy of notice is not excluded fromthe duties of the
adm ni strative |law judge. Section 766.304 states that the
adm ni strative |aw judge shall hear all clainms and shal
exercise the full power and authority granted that is necessary
to carry out the purposes of the section. The section further
grants exclusive jurisdiction to the admnistrative |aw judge to
determ ne whether a claimis conpensabl e and precl udes any civil
action until the issue of conpensability is determned. W
beli eve that under these anmendnents, any issue raising the
immunity of a health provider, including the issue of whether
the health provider satisfied the notice requirenents of the



Plan is an issue to be decided by the adm nistrative | aw judge
as one which relates to the question of whether the claimis
conpensabl e under the Plan. W recognize that |ack of proper
notice does not affect a claimant's ability to obtain
conpensation fromthe Plan. However, a health provider who

di sputes a plaintiff's assertion of inadequate notice is raising
the issue of whether a claimcan only be conpensated under the
plan. All questions of conpensability, including those which
ari se regardi ng the adequacy of notice, are properly decided in
the adm ni strative forum

Qur conclusion that the admnistrative forumis the
i ntended exclusive forumto determ ne the notice question
elimnates the "ping-pong effect,” that is, the trial court and
the adm ni strative | aw judge each throw ng the case back to the
other on this question. W also note that a section 766. 13
notice issue is peculiar to a NNCA claim The 766.13 notice is
not applicable to a common |law tort or contract action. W also
believe that it is econom cal and practicable to both the
litigants and judicial systemto have all N CA i ssues determ ned
by one tribunal.

The dism ssal by the admnistrative |law judge is vacated
and we remand to the Division of Adm nistrative Hearings for

further proceedings, including the determ nation of whether
notice was given or excused in this case.

ORDER OF DI SM SSAL VACATED, REMANDED

SAVAYA, J., and ORFINGER, M, Senior Judge, concur



